IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA
MARCOS SAYAGO, individually,
Plaintiff,
vs.

CASE NO.: 2014-CADivision

BILL COWLES, in his official
capacity as Supervisor of Elections
in and for Orange County, Florida,
and
ORANGE COUNTY, FLORIDA, a
charter county and a political
subdivision of the State of Florida.
Defendants.
/
COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF
The Plaintiff, MARCOS SAYAGO (“Sayago”), hereby sues Defendants
BILL COWLES, in his official capacity as the Orange County Supervisor of
Elections, and ORANGE COUNTY, FLORIDA, a charter county and political
subdivision of the State of Florida (“County”) acting through its Board of
County Commissioners (“BCC”), and for the causes of action states as follows:
I.
1.

JURISDICTION AND VENUE

This case involves a dispute over the legality and validity of a ballot
initiative petition, its ballot title and ballot summary, and the passage of a
resolution by the BCC, all p u r p o r t i n g t o p e r t a i n to term of office
for charter offices in the County, a n d a l l o f which have materially
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misled and will continue to materially mislead registered voters as to
the scope, application, subject matter and chief purpose of the
c h a r t e r amendment proposed by the petition, all in violation of
Florida law and public policy.
2.

This Court has subject matter jurisdiction over this action pursuant to
Art. V., § 20(c)(3), Fla. Const., and §§ 26.012(3) and 86.011, Fla. Stat.(
2011).

3.

Venue properly lies in Orange County, Florida because, inter alia, this
action seeks to enjoin placement on the general election ballot in Orange
County of a referendum on a proposal to reschedule elections in Orange
County for “all charter offices elected countywide” from 2018 to 2016.

4.

All conditions precedent to the filing of this action have occurred, have
been performed or have been waived.
II.

PARTIES

5. Defendant BILL COWLES holds the elected constitutional office of
Supervisor of Elections for Orange County, Florida, and his office is
charged with administering the subject Petition.
6.

Defendant ORANGE COUNTY, acting through its Board of County
Commissioners , is a charter county and a poltical subdivision of the State
of Florida; and on July 29, 2014, passed a resolution pursuant to Section
602A of the Orange County Charter calling for a referendum on an
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initiative petition titled “ Moving Countywide Charter Office Elections
and Making All Charter Office Elections Partisan” (hereinafter “subject
Petition”). A true and correct copy of the subject Petition is attached
hereto as Exhibit “1.”
7.

Plaintiff, Sayago, is a registered voter and resident of Orange County,
Florida and has standing to bring this action and seek the relief requested
herein.

8.

The purported sponsor of the subject Petition, “Citizens for Informed
Elections” (“CIE”) is not a party to this suit for the following reasons:
A. CIE is not a “political committee” or “electioneering communication
organization” organized and operating under the Florida Election
Code (Chapters 97-106, Fla. Stat.).
B. There is no record of CIE filing a corporate or other business-entity
status with the Florida Division of Corporations.
C. There is no record of CIE otherwise registering and qualifying under the
Florida Election Code as a political committee or electioneering
communications organization.
D. There is no public record of any registered agent for CIE.
E. CIE consequently has no standing or legal right to be a party to an action
in the State of Florida and is not joined as a party in this action.
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9.

Notwithstanding the legal inability for CIE to be a party to judicial action in
Florida for the above reasons, the Plaintiff intends to serve this Complaint
on one Sean Ashby, the individual who appears to purport to act for CIE, as
a courtesy and to provide notice of this action.

10. Sean Ashby likewise has no standing or right to be party or to intervene in
this action.
11. The Plaintiff is earnest in his desire to get to a resolution of this issue both
on the merits and in a timely manner. Therefore, if this Court is willing or
would prefer to allow either CIE or Sean Ashby to be an intervenor in this
case, despite the apparent lack of standing on the part of either, the Plaintiff
does not object.

II. SUBJECT PETITION AND CHARTER PROVISIONS
12. The face of the subject Petition (Exhibit “1”) presented to potential
signatories thereof the following ballot title and ballot summary:
BALLOT TITLE: Moving Countywide Charter Office
Elections and Making All Charter Office Elections Partisan.
BALLOT SUMMARY: Shall the Orange County Charter
be amended to move elections for all Charter offices elected
countywide to 2016 and every four years thereafter,
abbreviate the term of any office as necessary to comply with
this provision, change all Charter office elections from
nonpartisan to partisan elections and eliminate procedures
required for nonpartisan elections?
13. On July 29, 2014, the BCC voted to place the subject Petition on the
4

November ballot as a referendum.
14. If the referendum passes during the November 2014 general election, the
effect will be to revise Section 605 of the Orange County Charter in its
entirety as shown on the subject Petition (Exhibit 1). One effect of the
revision to Section 605 is to reschedule the next election of “all Charter
offices elected countywide” from 2018 to 2016.
15. The phrase “all Charter offices elected countywide” is materially
misleading.
16. If the referendum passes, only one (1) county official, Orange County
Mayor Teresa Jacobs (“Jacobs”), will have a term of office cut in half and
be forced to run for election again in two years, rather than four.
17. Jacob’s, who is unopposed for reelection this year and, therefore, is now
deemed under Florida law to be reelected, would otherwise have a new term
of office from 2014 through 2018. However, the subject Petition singles out
only the office of Jacobs – that is, the office of Orange County Mayor – and
reduces Jacob’s next term of office by two years, thereby cutting Jacob’s
next term in half.
18. Voters, such as Sayago, are reasonably led to believe by Florida election law
and the county charter that Jacobs has been reelected for a new four-year
term; however, if the subject Petition passes during the same election on
November 4, 2014, the legitimate belief of the voters, such as Sayago, is
undermined, and the ballot title and ballot summary does not and will not
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correct or dispel that belief.
19. Plaintiff alleges that the subject Petition and its ballot title and ballot
summary:
A. Mislead voters into believing that more than one “Charter office
elected countywide” will be subject to the rescheduling of
elections and truncation of terms;
B. Fail to state with specificity, and otherwise fail to disclose, that
the only office which will be impacted by the amendment to
Section 605 of the Orange County Charter is that of Jacobs;
C. Use vague, generic, and deceptive terms to hide the actual intent
and effect of the subject Petition;
D. Deceive voters by failing to disclose that Jacobs will have not a
full four-year term of office, but rather a term cut in half;
20. Pursuant to section 602 of the Charter, once the requisite number of
signatures is obtained on a petition, Defendant COWLES verifies the
required number of valid signatures on the petition, and then he must
submit a written report of the same to BCC.
21. On July 2, 2014, Defendant Cowles reported to the BCC that he had
received and verified the number of signed petitions needed under Section
602 of the charter to allow and require a referendum on the proposed charter
change.
22. Pursuant to Charter subsection 602A, if and when Defendant COWLES
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verifies and reports to the BCC that the requisite number of names have
been submitted, the B C C must then call for a referendum on the petition,
by resolution.
23. At a public meeting on July 29, 2014, the BCC approved its resolution
calling for a referendum on the subject Petition to be held at the general
election on November 4, 2014. A copy of the resolution (“Resolution”) is
attached as Exhibit “2”.
24. Defendant COWLES is responsible for conducting Orange County’s
general election on November 4 , 2014, including without limitation, the
printing of ballots for the referendum on the subject Petition and the
counting of votes for and from same.
25. Plaintiff sues Defendants in order to protect the integrity of the election
process and ensure the legitimacy of and continued voter trust in Orange
County elections.
COUNT ONE
INJUNCTIVE RELIEF BASED ON MATERIALLY MISLEADING
AND LEGALLY DEFECTIVE BALLOT TITLE AND BALLOT
SUMMARY
26. Plaintiff hereby incorporates and re-alleges paragraphs 1 through 25, supra.
27. The subject Petition violates the ballot-title and ballot-summary
requirements of subsection 101.161(1), Fla. Stat. (2011), in at least
three distinct and material ways. The result of violating those statutory
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requirements is that the registered voters that were persuaded to sign the
subject Petition, and the registered voters that may vote in t h e
referendum on the subject Petition, h a v e b e e n m a t e r i a l l y
m i s l e d , are being materially misled, and will continue to be
materially misled with respect to the charter amendment proposed by the
subject Petition.
A. Standard of Review
28. The subject Petition constitutes a “public measure” under § 101.161(1),
Fla. Stat.(2014), which provides, in pertinent part, that:
Whenever a . . . public measure is submitted to the vote
of the people, a ballot summary of such . . . public
measure shall be printed in clear and unambiguous
language on the ballot . . . .
The ballot summary of the . . . public measure and the ballot
title to appear on the ballot shall be embodied in the . . .
enabling resolution or ordinance. . . .
The ballot summary of the . . . public measure shall be an
explanatory statement, not exceeding 75 words in length,
of the chief purpose of the measure. . . .
The ballot title shall consist of a caption, not exceeding 15
words in length, by which the measure is commonly
referred to or spoken of. . . .
29. Section 101.161(1) requires that the ballot title and summary must “state
in clear and unambiguous language the chief purpose of the measure.”
Armstrong v. Harris, 773 So. 2d 7, 13 (Fla. 2000), cert. denied, 532
U.S. 958 (2001) (quoting Askew v. Firestone, 421 So. 2d 151, 154-55
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(Fla. 1982). Further, “[w]hat the law requires is that the ballot be fair and
advise the voter sufficiently to enable him intelligently to cast his ballot.”
Id.
30. When the ballot summary of a proposed public measure contains
ambiguous, deceptive, or misleading language, it fails in its essential
purpose and must be stricken. See, e.g., Fla. Dept. of State v. Mangat, 43
So. 3d 642, 650 (Fla. 2010) (“In this case, the ballot language put forth by
the party proposing the constitutional amendment contains misleading and
ambiguous language. Currently, our only recourse is to strike the
proposed constitutional amendment from the ballot, thereby removing it
from a vote of the electorate.”) (citing Askew, 421 So. 2d at 156 (“striking
from the ballot a proposed constitutional amendment regarding the ban
on lobbying by former legislators based on the misleading ballot
summary in the joint resolution.”)). See also Advisory Op. to Atty. Gen.
re Term Limits Pledge, 718 So. 2d 798, 804 (Fla. 1998) (striking from the
ballot a misleading ballot summary in a citizens initiative petition relating
to property tax cap).
31. Florida law provides that a ballot title or summary is misleading if it
“flies under false colors” or “hides the ball” as to its true effect. Roberts
v. Doyle, 43 So. 3d 654, 659 (Fla. 2010); see also Armstrong, 773 So. 2d
at 16.
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B.

“Charter Office” versus “Mayor”

32. The subject Petition’s ballot summary and ballot title violate Section
101.161(1) and Florida case law because they misleadingly represent to
the reader that more than one ”charter offices” will be affected by the
Petition, when in fact, the only office affected is that of the County Mayor.
33. Only the term of office for the County Mayor will be reduced from four
years to two when its next scheduled election in 2018 is rescheduled under
the proposed charter amendment to 2016.
34. The ballot title and ballot summary for the subject Petition uses and
emphasizes the terms “Charter Offices” and “Charter office elections” four
(4) separate times.
35. In contrast, the word “Mayor” is not used a single time in either the ballot
title or summary, notwithstanding that the scope of the proposed
amendment to Section 605 indisputably applies only to Jacobs and to no
other officials.
36. As a result, t h e repeated use of the terms “Charter Offices” and
“C h a rte r of fic e el ections ” in the subject Petition’s ballot title and
ballot summary misleads and confuses members of the public into
thinking that two or more offices may be subject to the rescheduling of
elections, which is patently untrue and incomplete and therefore renders
the subject Petition fatally defective. See, e.g., Right of Citizens to
10

Choose Health Care Providers, 705 So. 2d 563, 565 (Fla. 1998) (“[T]his
Court finds that the proposed initiative violates . . . the requirements of
section 101.161, Florida Statutes (1995), that the ballot title and summary
properly inform the voters of the amendment's complete meaning.
Overall, the proposed amendment is vague and fails to completely
inform voters of the impact that the initiative will have on existing laws
and the Florida Constitution. Consequently, we do not approve the
proposed initiative for placement on the ballot.”).
37. The ballot title and ballot summary are entirely silent regarding this
s o l e i m p a c t of the proposed amendment.
38. The ballot title and ballot summary, consequently, are in violation of
the requirements of subsection 101.161(1), Fla. Stat., and thus legally
flawed and fatally defective.
C.

Irreparable Harm

39. A violation of Section 101.161(1), Fla. Stat., is itself a harm sufficient to
warrant the granting of injunctive relief, as the statute requires no
additional showing of harm, and the violation of a statutory mandate
constitutes an irreparable public injury. Therefore, a mere showing that
the statute has been or is clearly about to be violated fully satisfies the
requirement of a showing of irreparable harm for injunctive relief.
40. Under these circumstances, Plaintiffs will suffer irreparable harm if the
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misleading and legally-defective subject Petition is permitted to be placed
on the ballot.
41. The harm to the Plaintiffs has no adequate remedy at law, the Plaintiffs
have a substantial likelihood of success on the merits of this action, and
injunctive relief will serve the public interest by preventing a materially
misleading and legally defective ballot title and ballot summary from
being placed on the ballot.
COUNT TWO
DECLARATORY RELIEF
42. Plaintiffs hereby incorporate and re-allege paragraphs 1 through 41, supra.
43. There is a present controversy between Plaintiff and Defendants
COWLES and Orange County and there is doubt concerning the nature of
their legal relations and their respective rights related to the subject Petition
and its proposed amendment to Section 605 of the Orange County Charter.
44. Plaintiff contends that the subject Petition and its proposed amendment
are legally defective and invalid as a matter of law.
45. Defendants contend that the subject Petition and its proposed ordinance
are not legally defective and invalid as a matter of law.
46. Under these facts and circumstances, Plaintiff is in doubt concerning his
rights and obligations regarding the subject Petition and its proposed
charter amendment.
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47. There is a present need for declaratory and supplemental relief because:
(a) the parties disagree with each other’s position regarding the validity
and enforceability of the subject Petition and its proposed charter
amendment; and (b) the parties are entitled to have a resolution of this
issue finally declared and established.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests this Honorable Court to
render an Order and Final Judgment awarding the following relief in favor
of the Plaintiff and against Defendants Orange County and COWLES:
A. Declaring that the subject Petition’s ballot title and summary are
unclear, ambiguous, d e c e p t i v e , and materially misleading in
violation of Section 101.161, Fla. Stat. (2014);
B. Declaring that the subject Petition and its proposed c h a r t e r
a m e n d m e n t are invalid and legally defective under Florida law;
C. Enjoining Defendant COWLES from placing the subject Petition on
the ballot for the general election on November 4 , 2014;
D. Rendering a writ of mandamus directing Defendant COWLES to
strike the subject Petition from the ballot, in the event it has
already been placed thereon, or otherwise to refrain from counting,
tabulating, or publishing the results of votes cast thereon; and/or
E. Awarding all other relief the Court deems just and proper under
the facts and circumstances of this case.
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Respectfully submitted this 1st day of August, 2014.
/s/ Robert L. Sirianni, Jr, Esq.
ROBERT L. SIRIANNI, JR, ESQ.
Florida Bar No.: 684716
Robert@Brownstonelaw.com
BROWNSTONE, P.A.
201 N. New York Avenue, Suite 200
Post Office Box 2047
Winter Park, Florida 32789
(407) 388-1900 Telephone
(407) 622-1511 Facsimile
Lead Counsel for Plaintiff

14

